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William Andrews, by his attorneys and pursuant to Rule 35 of
this

Court,

submits

this

petition

for

rehearing

or

for

clarification.
The basis for this petition is that the Opinion of Chief
Justice Hall, entered herein on July 17, 1992, contains a number of
serious inaccuracies regarding Mr. Andrews' participation in the
crime.

As will be demonstrated in this petition, the description

of Mr. Andrews' participation cannot be sustained on the record.
This part of the Opinion was apparently not the product of a review
of the record. Rather it was taken practically verbatim from the
State's Brief, at p. 36.1 Yet, as pointed out in Appendix A of Mr.
Andrews' reply brief and at pages 1-3 of the reply brief, Addendum
B to the State's Brief, which supposedly supported these assertions
in fact does not do so. That failure is clear upon the record; it
is not a matter of argument, it is a matter of fact.
It is vital to a fair consideration of Mr. Andrews' subsequent
judicial proceedings that these errors be corrected by this Court.
If they are not, the federal courts will give deference to these
erroneous findings, if in fact they are the findings of a majority
of the Court. See. 28 U.S.C. Section 2254(d); Sumner v. Mata, 449
U.S. 539 (1981).
Thus this petition seeks either the correction of the findings
or the clarification that neither Justices Stewart nor Zimmerman,
each of whom wrote separate concurring opinions, joins in the

1

"Brief Of Plaintiff/Appellee/ Respondent," hereinafter
cited as "Brief" or "State's Brief."

erroneous findings.

By virtue of her dissent we believe it is

clear that Justice Durham did not join in them.
1.

The Findings Are Not Supported, But In Fact Are Contradicted
By The Record
We refer throughout this section to Justice Hall's description

of Mr. Andrews' participation, found at page 6 of the slip opinion.
"He assisted in administering a deadly caustic drain cleaner
to five victims."
We assume the reference to "assisted" is to continuing to pour
the Drano after Selby administered each dose. In fact,
when Orren Walker's testimony at both the preliminary hearing and
the trial are utilized, it appears that Mr. Andrews did not
continue to pour.
Mr. Walker consistently testified both times that Mr. Andrews
poured the first time into a plastic cup held by Selby, that Selby
attempted to hand Walker the cup for the purpose of having Walker
administer it to the other victims, that Walker refused, that Mr.
Andrews threatened Walker, ("Man there's a gun at your head,")2
that Walker still refused, whereupon Selby put down the cup and
tied up Walker. His testimony is also consistent that very soon
thereafter, Mrs. Naisbitt appeared on the scene, was brought
downstairs and tied up, and then Selby administered that first dose
that had been poured by Mr. Andrews to Mrs. Naisbitt, and that
2

The State erroneously asserted, (Addendum B, p. 2 ) , that
this threat occurred when Mr. Walker refused to drink the liquid;
i.e.. that Mr. Andrews was trying to force him to drink it. That
assertion is also wrong, as shown by the testimony. See, e.g., PH
Tr. at 28-29; Tr. at 3077-78. "PH Tr." refers to transcript of the
preliminary hearing held on May 30, 1974. "Tr." refers to the
trial transcript.
2

occurred some twenty

to thirty minutes after the first pouring.

(Tr. 3182). Both at trial and at the preliminary hearing Mr. Walker
testified that sometime during the interval between the first
pouring and the administering it to Mrs. Naisbitt, a period of some
twenty to thirty minutes (PH Tr. 100), the 19-year old Mr. Andrews
said "I can't do it, I'm scared." (PH Tr. 68-69.):
Q:

Now a little earlier you said to me that you do
recall, Mr. Andrews making a statement "I can't do
it, I am scared."

A:

This is correct.

Q:

Was that before he left for the first time or the
second time, or after
when was it?"

A:

This was before they gave us the drink.

(emphasis added.)
At the trial Mr. Walker confirmed that this refusal was said
"concerning the administration of the liquid." Tr. 3183.
Thus it was clear that Mr. Andrews refused to continue pouring
the liquid. Mr. Walker admitted that he never saw Mr. Andrews pour
the liquid again. (PH Tr. 101). Because of his position in the
room, (PH Tr. 96-97), all he could see were Selby's legs, as after
administering each drink, he walked back to where the bottle was.
(Tr. 3085). All he could see of Mr. Andrews were his legs, and Mr.
Walker did not even state that Mr. Andrews remained at the stool
where the bottle was. He could not see who was pouring the liquid.
(Tr. at 3182-83). Despite this total lack of knowledge, Mr. Walker
was allowed to speculate in his trial testimony that Mr. Andrews
continued to pour the liquid after each dose. (Tr. 3085-86). That
testimony was highly

improper

as being without
3

any adequate

foundation.

Despite

the

speculative

nature

of

this

highly

prejudicial testimony, Mr. Andrews' trial counsel, John Caine, did
not

object. On cross-examination

he did

bring

inability to see who was pouring. (Tr. 3182-83).3

out Walker's

Yet on redirect

examination of Mr. Walker the speculation and prejudice was
exacerbated by a series of leading questions from the prosecutor,
again with no objection by Mr. Caine, wherein Mr. Walker stated
that Mr. Andrews continued to pour. (Tr. 3206-08). The prosecution
emphasized this purported assistance in both closing arguments at
the guilt (Tr. 3832, 4087, 4088) and penalty (Tr. 4302) phase.
Incredibly, the inexperienced Mr. Caine, in his closing, conceded
that Mr. Andrews continued to pour.4

The prejudice from those

obvious mistakes by Mr. Caine continues to this very day, and
infuses even this Court's most recent opinion.
"He was present at the scene when the mouths of the victims
were taped shut to keep the deadly substance down."
The sequence of the administration of the liquid and the
taping of some5 of the victim's mouths shows that the purpose was

3

It is rather remarkable to note that under the State's
version there has never been any explanation as to why Selby would
have needed assistance, or why he simply could not have poured the
liquid himself after each dose. All the victims were bound hand
and foot at this point. There was no need to further restrain them,
etc. This point simply furnishes additional support for the fact
that Mr. Andrews did not continue to pour.
4

"He [Mr. Walker] said I can't really see Mr. Andrews
pouring it, but he assumed that he is. I won't argue that." Tr.
4050 (emphasis added).
5

The mouths of Mrs. Naisbitt, Stanley Walker and Mr. Walker
were taped by Selby. There is no indication that Michelle Ainsley
or Courtney Naisbitt's mouths were taped at all.
4

not to keep the liquid in. The Court's mistake was again caused by
the State, which in its Brief, p. 31 (with no support from the
Addendum B, and no record citation) makes the bald assertion. Yet
it continues to take advantage of the mis impress ions in the record
arising from Mr. Caine's inadequacies at trial.
At trial, Mr. Walker testified that immediately after Selby
gave Stanley the second dose, "they" taped his mouth and "they
taped Mrs. Naisbitt's mouth, and I'm not sure who else they taped."
Tr. 3087-88. Thus both Selby and Petitioner were implicated in the
taping by this trial testimony to which Mr. Caine interposed no
objection, even though Walker could not see anyone else being taped
or who was doing it.

Nor did Mr. Caine utilize Mr. Walker's

inconsistent preliminary hearing testimony that it was Selby who
taped his mouth, and that he could not see who else was taped and
who did the taping. PH Tr. 38-39.6
Even more importantly here, it is clear that if the purpose of
the taping was, as asserted here by the State, and adopted in
Justice Hall's opinion, to keep the liquid in, Mr. Selby waited
some thirty to forty minutes after the last dose to begin taping,
timing that is hardly consistent with the assertion.
At trial Mr. Walker testified that after the taping, there was
a conversation between them in which Mr. Andrews was heard to say
that it was 9 o'clock. Mr. Andrews then went up the stairs followed
6

That it is clear that there is no reliable evidence that
Petitioner participated in the taping explains why the State here,
unlike at trial, only asserts that Mr. Andrews was "present." Brief
at 31. The State is less forthright when it comes to the timing of
the taping and the consequent inference as to its purpose.
5

by Selby, and the back door was opened, closed and bolted, (Tr.
3088-89).

Ten or fifteen minutes passed, there were five raps on

the back door; Selby went up and opened the door.

Walker heard

"wiping sounds for a while upstairs and then Selby and Andrews
returned to the basement.

By this time 30-40 minutes had elapsed

since the liquid was last administered.

(Tr. 3092). There was

another muffled conversation, then he heard Mr. Andrews say again,
"I can't do it, I'm scared." (Tr. 3092-93).

He heard Selby say

"about 30 minutes," then Mr. Andrews went back up the stairs, the
back door opened and closed and Walker never saw nor heard Mr.
Andrews again—he had left the scene and never returned.
At trial Mr. Walker testified that just before Selby said "30
minutes," Selby took his wristwatch and wallet. (Tr. 3095). Shortly
thereafter Mr. Andrews left for the last time. (Tr. 3095-96).
At

the preliminary

hearing Mr. Walker's

account

of the

sequence of these events was quite different in one critical
respect— when the mouths were taped.

There he said his mouth was

taped (by Selby) after Andrews returned and after Selby took his
wallet and watch (PH Tr. 37-38).

He then testified:

Q:

What happened next after you say the tape was put
on your mouth and you say you believe some of the
others?

A:

They again talked in a whisper for a short period
of time.

Q:

What next occurred?

A:

Mr. Andrews left, or he went up the steps and the
back door closed.

Q:

What happened next?
6

A:

Selby shot Mrs. Naisbitt.

(PH Tr. 39).
Thus the preliminary hearing testimony was clear that the
taping did not take place immediately after Stanley got his second
dose, as Mr. Walker testified at trial, but rather 30-40 minutes
later, and just before Mr. Andrews left for the last time.

In his

cross examination at trial Mr. Caine did not confront Mr. Walker
with this inconsistency and the State argued to the jury, as it did
here, that the tape was to increase the lethal nature of the Drano
by keeping it in. (Tr. 4088).

That was a false assertion then and

it is equally false now. But the Court has been misled into
accepting it.
"When defendant left the scene, at least one of the victims
was feigning death."
This assertion is a direct quote from the State's Brief at
page 36; the Brief offers no record citation, nor does the
Addendum, which does not contain this assertion.

The reason for

the lack of record citation is that there is nothing in the record
that supports the assertion.
In truth, none of the victims was feigning death at that time,
including Walker. Insofar as we can tell from the transcripts, Mr.
Walker did not start feigning death until after he had been shot at
by Selby, long after Mr. Andrews had left. (Tr. 3105, 3191).

He

was not playing dead when Mrs Naisbitt arrived. (Tr. 3144). After
being given the liquid he did feign unconsciousness, by lying still
and keeping his eyes closed. (Tr. 3149).

Of course the clearest

evidence that prior to his being shot at he was not thought to be
7

dead is the fact that Selby taped his mouth, and the mouths of
others, an act hardly necessary if it was thought Walker and the
others were already dead. This taping occurred in the presence of
Mr. Andrews and rebuts any inference that he thought Mr. Walker
already dead. Again the State has misled the Court. Given the total
lack of support for it in the record, the State's assertion that
Mr. Andrews left anyone for dead is simply a fabrication.
"When defendant left, he left his gun behind to finish off the
victims because his co-defendant Pierre's gun had only two rounds
left in it."
The State's assertion that Petitioner left his gun for Selby
to use on the victims is a house of cards.

In the first place

there is no evidence that Mr. Andrews had any knowledge of what Mr.
Selby intended when he left. Secondly, there is no basis for the
assertion that implies that Petitioner would have any way of
knowing that Selby needed more bullets; i.e., that he had only two
bullets left. Brief, page 36.7
The State in Addendum B attempts to shore up the need for more
bullets. It starts with the premise that the .25 automatic only had
four to begin with. That premise in turn is based on the fact that
when it was stolen some days before the crime, the owner's
recollection was that it had four cartridges in it. (Tr. 2270,
2278-79). The leap is that in the interim no more bullets were
added.

7

One would have to presume that somehow Petitioner knew how
many bullets were in Selby's gun to begin with, but there is no
evidence of that. In fact the assertion by the State that that
number was "four" is wholly speculative. See text.
8

Yet it is clear that more than four .25 bullets were fired at
the scene. Two were fired accidently, then one into Stanley, one
into Mrs. Naisbitt, one into Courtney and two fired at Orren, one
hitting him. Tr. 3101-03.

That is seven shots out of a gun

(Exhibit 70) , that supposedly only had four cartridges in it.
The State's whole effort does not add up arithmetically regarding
the .25, and it was a reach to begin with, namely that the gun
would not have been reloaded before the crime, but taken there half
empty.
"All five victims were subsequently shot, either with Pierre's
gun or with defendant's gun."
The State asserts that the revolver which Petitioner had at
the scene was the .38 which killed Stanley and Michelle. But there
is no evidence whatsoever that the revolver was a .38.

The

assertion is wholly speculative. The .38 has never been found. It
was not in evidence.

The revolver carried by Petitioner also was

never found.
In terms of Mr. Andrews, the only testimony is that he was
carrying a revolver; Mr. Walker was not a firearms expert, and he
could not testify with certainty as to the calibre. Thus there is
no reliable evidence even that the gun Mr. Andrews was carrying was
in fact a murder weapon.
2.

Conclusion.
The foregoing references to the record in this case, both at

the preliminary hearing and the trial, demonstrate that the State's
assertions as to Mr. Andrews' participation were inaccurate and
exaggerated.

Those errors have now been reproduced in the slip
9

opinion.

Petitioner requests that a corrected opinion issue

reflecting the true record in this case. Failing that, Petitioner
requests that Justices Stewart and Zimmerman simply indicate that
they do not join in the erroneous findings addressed herein,
findings
opinions.

that

are not

at all essential

to their

concurring

Because of the shortness of time, Petitioner requests

that the relief requested immediately issue.
Pursuant to Rule 35, counsel hereby certifies that this
petition is presented in good faith and not for delay.
Respectfully submitted this 18th day of July, 1992.
ANDERSON & WATKINS

Robert M. Anderson
State Bar #0108
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Salt Lake City, UT 84101
TIMOTHY K. FORD
MacDonald, Hoague & Bayless
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NAACP Legal Defense Fund
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CERTIFICATE OF SERVICE
On this 19th day of July, 1992, I caused to be hand delivered
four

copies

of

the

foregoing

PETITION

FOR

REHEARING

CLARIFICATION to the following:
Robert R. Wallace, Esq.
HANSON, EPPERSON & SMITH
4 Triad Center Suite 500
SLC Utah 84110-2970

VUr w Jk.
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